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CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
Court-Martial reports and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial reports. These digests. do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMO authority in 
judicial proceedings. 





PUBLIC QUARTERS 


@ In a recent opinion of the Judge Advocate 
General, the question was decided as to whether 
a member of the naval service may permit occu- 
pancy of public quarters that have been assigned 
to him: 

1. By a civilian employee of the Government, 
whether or not a member of his family; 

A. As a paying guest. 
B. As a nonpaying guest. 

2. By a civilian who is not a Government 
employee and not a member of his family ; 

A. As a paying guest. 
B. As a nonpaying guest. 

The opinion defines a “paying guest,” for the 
purpose of the questions presented, as one who 
commits himself to pay a definite amount as 
rent for space occupied. Guests who simply con- 
tribute to the payment of direct and additional 
expenses incurred as the result of their pres- 
ence, such as food and laundry, that are personal 
to the householder and not furnished by the 
Government, are not “paying guests.” 

Public quarters are property of the United 
States entrusted to the custody of the members 
of the military service to whom they are as- 
signed, and it has been consistently held that 
any income received from the use of Govern- 
ment-owned property is received for the use of 
the Government, to be paid into the United 
States Treasury. 

With respect to nonpaying guests, the de- 
cided cases establish the propriety of family 
members in that category to share occupancy, 


(Continued on page 22) 
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To induce or lure a person into the com- 
mission of a crime that he did not otherwise 
intend to commit, may provide him with the 
complete defense of entrapment. The per- 
suasions and opportunities offered by law of- 
ficers to those whom they seek to prosecute, 
exist in a variety of forms and sometimes 
amount to seduction, for which there is no 
sanction. 





T°? STATE THE TERMS of any proposition 

of law in sufficient outline within the narrow 
limits of an article such as this, is a task for a 
master of exposition. Law has been said to be 
but common sense applied often enough in simi- 
lar instances to establish what we call rules. 
These rules and instances are derived from the 
infinite variety of life and the complexity of 
human affairs. They vary with the imperfect 
characteristics of human perceptions and 
thought. The difficulty of accurate generaliza- 
tion and its limited function as a tool of reason, 
the influence of prejudice and of traditional con- 
cepts and taboos, conspire together to defeat 
one who would put his proposition of law into 
a nutshell of neat verbiage for the casual reader. 

The endeavor here will be to state with some 
degree of clarity the underlying principles of 
the doctrine of entrapment in such a way that 
those who read, whether they be lawyers or lay- 
men, may come away with a better insight into 
what state of facts might or might not give rise 
to the defense of entrapment. 

Finally we will consider and show how the 
Navy Department, as an agency of Government 
with laws of its own, has met and dealt with 
entrapment in dispensing justice to those within 
its authority and jurisdiction. In doing so the 
Navy Department, as we shall see, has not ig- 
nored the judicial reasoning of the civil courts, 
but rather has borrowed such as it might need 
and has developed a policy, so to speak, for the 
guidance and aid of its people. 

To try to regiment the vocabulary of lawyers 
and jurists is almost as hopeless as to try to 
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THE DOCTRINE OF ENTRAPMENT 


By LCDR W. O. COE, USNR 






confine the blowing of the wind. And yet resort 
must be had to decided cases if we are to glean 
the underlying reasons which have impelled the 
announcement of such a rule as the doctrine of 
entrapment. 

By way of introduction the doctrine of en- 
trapment may be broadly stated to be this: 

“One who is instigated, induced or lured by 
an officer of the law for the purpose of prose- 
cution, into the commission of a crime which he 
had otherwise no intention of committing, may 
avail himself of the defense of ‘entrapment.’ 

On the other hand such defense is not avail- 
able to a person who has the intent and design 
to commit a particular criminal offense and who 
in fact does commit the essential acts consti- 
tuting it, merely because an officer of the law in 
his effort to secure evidence against such a per- 
son, affords him an opportunity to commit the 
criminal act, where the officer acted in good 
faith for the purpose of discovering or detecting 
a crime.” 

The basic thought underlying the rule is that 
officers of the law shall not incite crime merely 
to punish the perpetrator. The setting of a 
trap by an officer to catch one in the execution 
of a criminal plan of his own conception is not 
regarded as against the public policy.” 

The defense of entrapment has been inter- 
posed in a wide variety of criminal prosecutions 
in both state and Federal courts for many years. 
It is now generally well established in the courts 
that where the doing of a particular act is a 
crime regardless of the consent of anyone, as in 
the case of abortion, and the criminal offense is 
completed, it is no defense that an opportunity 
was furnished, or that the accused was aided 
in the commission of the crime in order to secure 
the evidence necessary to prosecute him for hav- 
ing committed it. To the argument that the act 
is done at the instigation or solicitation of an 
agent of the government, the courts have re- 
sponded that the purpose of the detective is not 
to solicit the commission of the offense, but to 
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1 See Swallum v. U. S., 39 Fed. (2d) 390. 


2 See Lee v. State, 92 Pac. (2d) 621. Sorgen v. State, 172 N. E. 835. 
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ascertain if the defendant is engaged in an 
unlawful business.* 

But in the case of a crime such as theft or rob- 
bery where lack of consent on the part of the 
victim is an essential element of the crime, the 
entrapment must not be of such nature as to 
constitute the consent of the victim. If it were, 
a necessary ingredient of guilt, the want of such 
consent, would be lacking and the crime would 
not be complete. Whether there is or is not 
entrapment in such crimes seems to turn on 
whether there has been an active, as distin- 
guished from a passive, inducement to the tak- 
ing on the part of the victim or his duly author- 
ized agent. Where such active inducement can 
be shown, no conviction can be had. 

To illustrate these principles in more detail, 
let us consider for a moment the crime of abor- 
tion, which we have pointed out as not having 
lack of consent as an essential element. Where 
it is suspected that one is engaged in the prac- 
tice of abortion, and the officers set a trap to 
catch him, it is no defense that the woman on 
whom the abortion was attempted, worked with 
the officers and deliberately entrapped the de- 
fendant into attempting to perform it, and 
caused his arrest while he was so engaged. On 
the other hand, consider the crime of theft where 


lack of consent of the owner is an essential ele- 


ment of thecrime. Ina prosecution for theft of 
an automobile which was stolen by one not pre- 
viously suspected, it may well be a defense that 
the owner placed his automobile with the keys in 
it at a time and place where it could easily be 
stolen and then saw to it that the accused was 
informed that the automobile had the keys in it 
and was not guarded, in order to entrap him. 
Many distinctions have been drawn between 
the inducing of an innocent person to do an un- 
lawful act, and the setting of a trap to catch one 
in the execution of a criminal plan of his own 
conception.* Entrapment is not available as a 
defense to a person who has the intent and de- 
sign to commit a criminal offense and who in fact 
does commit the essential acts constituting it, 
merely because an officer of the law, in his effort 
to secure evidence against such person, affords 
him an opportunity to commit the original act.° 





3 See Grimm v. U. S., 156 U. S$. 604. Goode v. U. S., 159 U. S. 663. 

4 See Robinson v. U. S., 32 Fed. (2d) 505; U. S. v. Smith, 43 Fed. (2d) 
173; U. S. v. Wray, 8 Fed. (2d) 429. 

5 See Sorrells v. U. $., 287 U. S. 435; Hill v. U. S., 73 Fed. (2d) 223; 
Hunter v. U. $., 62 Fed. (2d) 217. 
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A clear case of entrapment was that of United 
States v. Butts (1921). The defendant, Butts, 
had become addicted to the use of morphine to 
ease his pain on account of a chronic condition 
of tuberculosis of the bones, but he had never 
sold nor dealt in morphine prior to the trans- 
action which was the basis of his prosecution. 
A known dealer in narcotics was under arrest 
by the Federal narcotics officer and was prom- 
ised immunity from prosecution if he would aid 
the officer to catch some of the other law vio- 
lators. The dealer thereupon got in touch with 
the defendant, Butts, whom he knew to be a user 
of morphine and deceitfully persuaded him to 
get morphine and sell it to him, so that the Fed- 
eral narcotics officer could apprehend them at 
the time of the sale. The officer gave the dealer 
$190 to buy the morphine from the defendant, 
Butts, who in turn got it from another morphine 
dealer for exactly $190. In persuading Butts to 
get the morphine and sell it to him, the dealer 
pretended that his wife was sick and in great 
pain and needed the morphine. When Butts 
was tried, he interposed the defense of entrap- 
ment. The court said: 

“When the entire evidence in this record is 
considered, it conclusively proved: (1) that the 
defendant was not and never had been engaged 
in dealing in morphine, and that he never sold 
any of it to anyone before the transaction here 
in issue; and (2) that the conception of and the 
intention to do the acts which the defendant did 
in this matter did not originate in his mind or 
with him, but were the products of the fertile 
brain of the officer of the Government, which 
he instilled into the mind of the defendant, and, 
by deceitful representations and importunities, 
lured him to put into effect. 

It is not denied that, in cases where the crim- 
inal intent originates in the mind of the defend- 
ant, the fact that the officers of the Government 
used decoys or truthful statements to furnish 
opportunity for or to aid the accused in the 
commission of a crime, in order successfully to 
prosecute him therefor, constitutes no defense 
to such a prosecution.’ 





®U. S. v. Butts, 273 Fed. 35. 

7 See Price v. U. S., 165 U. $. 311, 41 L. Ed. 727, 17 Sup. Ct. Rep. 366; 
Grimm v. U. S., 156 U. $. 604, 610, 39 L. Ed. 550, 552, 15 Sup. Ct. Rep. 
470; Goode v. U. S., 159 U. $. 663, 669, 40 L. Ed. 297, 300, 16 Sup. Ct. 
Rep. 136; Andrews v. U. S., 162 U. S. 420, 423, 40 L. Ed. 1023, 1024, 
16 Sup. Ct. Rep. 798; Fiunkin v. U. S., — C. C. A. —, 265 Fed. 1. 
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“But when the accused has never committed 
such an offense as that charged against him 
prior to the time when he is charged with the 
offense prosecuted, and never conceived any in- 
tention of committing the offense prosecuted, 
or any such offense, and had not the means to 
do so, the fact that the officers of the Govern- 
ment incited and by persuasion and representa- 
tion lured him to commit the offense charged, 
ir order to entrap, arrest, and prosecute him 
therefor, is and ought to be fatal to the prosecu- 
tion, and to entitle the accused to a verdict of 
not guilty.” *® 
On the other hand consider the case of United 
States v. Wray (1925).° The evidence showed 
that Russell, the prohibition agent, by pretend- 
ing to be a dealer in illicit whiskey, induced the 
defendant, Wray; to make several considerable 
sales to him; the indictment was for violation 
of the prohibition law. The defendant, Wray, 
claimed in defense that he had been unlawfully 
entrapped by the prohibition agent, Russell. 
The judge in passing on this defense, said: 
“Much confusion of thought has been occa- 
sioned by the use of the word ‘entrapment’ in 
this connection. Whenever an officer of the law, 
by any plan or contrivance, or opportunity pre- 
sented, causes a person to commit a crime in 
which he is detected, the officer entraps the 
criminal. It may also be said that the particular 
offense would not have. been committed except 
for the act of the officer. Nevertheless, it is well 
settled, when it is suspected that a crime is 
being committed and the question is as to who 
the guilty persons are, that traps may be laid 
and baited as by decoy letters, by opportunity 
to sell whiskey or morphine, in order to catch 
the guilty person. On the other hand, officers 
of the United States may not induce persons, 
who would not otherwise have committed crime, 
to violate the laws and then prosecute for it. A 
sound public policy and a decent fairness forbid 
it. It is not, therefore, properly speaking, the 
entrapment of a criminal that the law frowns 
on, but the seduction by its officers to commit 
crime. A suspected person may be tested by 
being offered opportunity to transgress in such 
manner as is usual therein but may not be put 


® See Peterson v. U. S., 166 C. C. A. 509, 255 Fed. 433; U. S. v. Echols, 
(D. C.) 253 Fed. 862; Sam Yick v. U. S., 153 C. C. A. 96, 240 Fed. 65; 
Voves v. U. S., 161 C. C. A. 227, 249 Fed. 192; Peoples v. McCord, 76 
Mich. 200, 42 N. W. 1108, 8 Am. Crim. Rep. 117; Woo Wai v. U. S., 137 
C. C. A. 604, 223 Fed. 414. 

© See 8 Fed. (2d) 429. 
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under extraordinary temptation or inducement. 
Thus a morphine peddler usually deals with ad- 
dicts. An officer, in testing a supposed peddler, 
may properly pretend to be an addict, with their 
common discomforts and craving for the drug, 
thus giving color to the ruse, and he may offer 

a liberal price for the drug, and manifest con- 

siderable persistence, for these things are com- 

mon in such dealings. But he could not pretend 

to be in excruciating pain, or to have a wife or 

friend in extremity of suffering, to appeal thus 

to humanity, or offer any fabulous price for the 

drug. So, one desiring to test a supposed liquor 

seller might represent himself to be such a per- 

son as could be trusted in such a transaction, 

and do and say such things as would not be 

unusual in such dealings, but he could not pre- 

tend sickness or put extraordinary pressure 

upon his victim to get him to break the law, and, 

of course, could not organize a liquor plot and 

then prosecute for it. The question, I repeat, 

is not one of laying a trap or of trickiness or 
deceit, but one of seduction or improper induce- 
ment to commit crime. The former is permis- 
sible and often necessary to enforce the law. 
The latter is not. The present case is well 
within the limits of official propriety.” 

The defense of entrapment has been used in 
naval courts less frequently than in the civil 
courts, and yet it has received the attention of 
naval courts to a sufficient extent that it can 
now be fairly well stated that the doctrine of 
entrapment will be recognized as a defense in 
a proper case. Indeed, the Judge Advocate 
General of the Navy Department, as the review- 
ing authority, has gone considerably further in 
frowning upon practices which give rise to the 
defense of entrapment than have many of the 
civil courts. 

The earliest reported case on entrapment is 
found in CMO 4-31, approved March 25, 1931. 
Here it will be seen that while the facts of this 
case fell short of entrapment, the Navy Depart- 
ment seized the opportunity to condemn the 
short-of-entrapment activities of the enforce- 
ment authorities as a matter of policy. In this 
case: 

“The accused was found guilty of ‘taking 7 
gallons’ more or less of intoxicating liquor 
within the limits of a Government reservation 
under the exclusive jurisdiction of the Navy 
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Department, without proper authority, and not 
for authorized medical purposes. 

The evidence was conclusive that the accused 
committed the act alleged in the specification. 
However, he contended that he acted at the in- 
stigation, directly or indirectly, of the provost 
marshal and his assistants; and that he was ac- 
cordingly entitled to acquittal on the ground of 
entrapment which, he asserted, is recognized as 
a defense by every Federal court of the United 
States. 

Briefly stated, the material facts were that 
the accused had been suspected of offering in- 
toxicating liquor for sale; that a provost mar- 
shal made contact with the accused and agreed 
to purchase 7 gallons of whiskey to be delivered 
by the accused within the Government reserva- 
tion ; that the accused procured the liquor from 
a friend outside the reservation and brought it 
to the appointed place of delivery where he was 
apprehended and the liquor seized, the provost 
marshal having in the meantime stationed one 
man at the bridge at the entrance with orders 
to pass the accused’s car in but not out, and 
having concealed another man near the re- 
ceiver’s garage, with orders to arrest the ac- 
cused on sight. 

There was a total lack of evidence that any 
measures were resorted to by the provost ser- 
geant or anyone else to coerce, incite, or induce 
the accused against his will to procure and de- 
liver the liquor. On the contrary, the testimony 


given by the accused himself makes it plain that . 


he readily agreed to get the liquor immediately 
upon being approached on the subject by the 
provost sergeant, who was not a friend of his 
and whom he had never even met before. Ac- 
cording to his explanation the accused went to 
the trouble of procuring and delivering the 
liquor, without profit to himself, solely for the 
reason that he looked upon every marine as a 
brother and whenever he could do a good turn 
for one of them he was always willing to do it. 
Such a unique conception of the duties and obli- 
gations of his office on the part of a sergeant 
requires no comment. 

Held, that the evidence fell short of that 
required to sustain a defense of entrapment.” 

‘That an agent manufactures an offense 
against the law and then incites a person against 








Scriber v. U. S., 4 Fed. (2d) 97; Cline v. U. S., 9 Fed. (2d) 621; Swallum 
=a, 39 Fed. (2d) 390. 
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his will to commit that offense for the purpose 
of prosecution is the gist of a defense of entray)- 
ment.’ ™ 

Even had the defense of entrapment been 
established as to the 7 gallons of liquor which 
the accused brought into the reservation pur- 
suant to his agreement with the provost ser- 
geant, the charge would nevertheless be sup- 
ported by the fact, admitted by the accused, 
that at the same time he brought into the resev- 
vation 2 pint bottles of intoxicating liquor con- 
cealed on his person. According to the testi- 
mony of the provost marshal, accused at the 
time of his arrest stated that the liquor in these 
bottles was his and that ‘he was using it for a 
cold or some kind of ailment.’ 

While the accused was not entitled to ac- 
quittal on the ground of entrapment, and while 
it was not legally within the power of the pro- 
vost marshal or any of his assistants to waive 
the applicable provisions of the Navy Regula- 
tions, it nevertheless appeared from the evi- 
dence that the action of the accused in bringing 
intoxicating liquor within the Government res- 
ervation on the occasion which formed the basis 
of his trial was with the knowledge and consent 
of the Government’s agents whose duty it was 
to enforce the Navy Regulations and to use their 
utmost exertions to prevent any violation 
thereof. It follows that even though these 
methods may be attributed to misdirected zeal 
on the part of those charged with the duty of 
apprehending offenders, such conduct merits 
the disapprobation of the Navy Department. 
Methods similar to those practiced in this case 
have not escaped the animadversion of the civil 
courts, and cannot consistently be tolerated in a 
military service in which it is peculiarly incum- 
bent upon those assigned to duty in connection 
with the maintenance of discipline to set an 
example of respect for regulations issued by the 
Secretary of the Navy with the approval of the 
President for the guidance of themselves as 
well as all other persons in the naval service. 
Under the circumstances, to hold the accused 
solely responsible for a particular violation of 
the Navy Regulations which was ercouraged by 
the knowledge, consent, and participation of duly 
constituted naval authorities who were able and 
in duty bound to prevent such violation would, 
in certain aspects, seem to be manifestly incon- 





1! See Swallum v. U. S. 
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sistent with fundamental principles of military 
discipline.” 

One of the late cases to come before the J sin 
Advocate General for review is the case re- 
ported at page 449, CMO 3-44. The accused 
was convicted among other things of “Betray- 
ing his trust in time of war” and “Bribery.” 
The evidence introduced by the prosecution in 
this case indicated that a coxswain, U.S. Naval 
Reserve, was assigned to watch the accused and 
gather all the information he could concerning 
his seditious utterances. The accused according 
tc the testimony of the coxswain expressed a 
desire to make some easy money. Eventually, 
the coxswain “arranged” a meeting with his 
“boss,” a Naval Reserve lieutenant. The ac- 
cused had several contacts with the officer, and 
obtained certain information “which might 
prove useful to the German Government” which 
he delivered to the officer in a hotel room in 
which recording devices had been installed. 
The accused was paid for the information in 


marked bills furnished by the lieutenant (an 


intelligence officer). The testimony indicated 
that the lieutenant “encouraged the accused to 
procure the information” and that he “delib- 
erately tried to impress the accused as to being 
worth some money” because the accused needed 
money and volunteered to furnish information 
for money. Nowhere in the record was there 
any evidence that those in authority made any 
effort to dissuade the accused from the commis- 
sion of the offenses with which he was charged. 
In faet, the accused was encouraged at every 
step by those who acted as agents for the Gov- 
ernment. The Judge Advocate General in set- 
ting aside the sentence, said: 

“The doctrine of entrapment is of recent 
American origin. It is said to be based on a 
variety of legal reasons and the cases discussing 
the doctrine and the true basis thereof are not 
entirely harmonious. It has been held, how- 
ever, that entrapment, if proved, is a complete 
defense to the commission of crime.” The doc- 
trine has been well stated: “The very essence of 
the defense of entrapment is that the crime 
originated in the mind of the officer rather than 
of the accused.’ ” 

Another recent case to reach the Judge Advo- 
cate General for review is the case reported at 





See Sorrells v. U. S., 287 U. S. 435; Opinions of the Judge Advocate 
General, U. $. Army, 1912-40, sec. 395 (35). 
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page 86, CMO 1-44. In this case the accused was 
convicted by general court-martial of “Scan- 
dalous conduct tending to the destruction of 
good morals.” The evidence tended to show 
that the accused was guilty of homosexuality 
and that he had attempted to commit an act of 
sexual perversion. He was convicted upon the 
testimony of a shore patrolman who himself 
was an admitted accomplice and an active party 
in the attempted sodomy. On his own part the 
accused took the stand, denied the charge, intro- 
duced character evidence, and, further, showed 
that he had refused to accept the Government’s 
proffer of an undesirable discharge for the 
“good of the service and to escape trial by gen- 
eral court-martial.” 

The Judge Advocate General in setting aside 
the sentence said, among other things: 

“There was nothing more that an innocent 
man could possibly have done under the circum- 
stances to vindicate his honor when confronted 
with such a detestable charge. 

The story told by the complaining witness 
was highly improbable in some respects, for 
example, it seems unlikely that a homosexual, 
seeking to gratify his perverted desires, would 
select an occasion when he was in the company 
of two recent acquaintances without any prior 
conversation that could lead him to believe that 
they were moral degenerates like himself. . . . 

Furthermore, the complaining witness was 
a shore patrolman and his testimony, like that 
of a civil police officer, is to be scrutinized and 
weighed in the light of a natural inclination to 
prove his charges. 

No one can have had much to do with such 
trials without feeling that unusual care and cau- 
tion is necessary in the examination and sifting 
of their evidence, in order to guard against a 
natural tendency to allow the facts to be colored 
by their prepossessions, especially in the case of 
those they have themselves arrested or accused. 

These remarks are particularly in point here 
as the complaining witness was given a liberal 
allowance each night for entertainment pur- 
poses, the continuance of which would reason- 
ably be dependent upon his success in pends 
hending alleged homosexuals. 

As already stated, the complaining witness 
was admittedly an accomplice in the attempted 
sodomy to which he testified. Contrary to the 
instructions by which he was supposed to be 
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governed if he contacted a homosexual case, he 
accepted the role of the active party in the com- 
mission of the crime which fell short of com- 
pleted sodomy only because of circumstances. 

With the approval of the Secretary of the 
Navy, a stamp of disapproval has been placed 
repeatedly upon conduct and methods pursued 
by those in authority to obtain evidence by 
means constituting or analogous to ‘entrap- 
ment,’ even when such conduct and methods 
were not so clearly illegal as in this case. . 
The Navy Department does not deem it desira- 
ble that naval personnel in uniform be used as 
stool pigeons or for undercover or decoy pur- 
poses.” 

Perhaps the latest case to come before the 
Judge Advocate General was the case reported 
in CMO 6—49. In this case three enlisted men 
were tried and convicted of “conspiracy,” 
“bribery,” and stealing “property of the United 
States furnished for the naval service thereof.” 
The facts were that one of the accused ap- 
proached one “X”’, a hospital apprentice 2C, and 
offered him $100,000 if he would assist them in 
stealing some morphine which they believed was 
stored in large quantities somewhere in the 
Subic Bay area of the Philippines. “X” did not 
commit himself at that time, but he later re- 
ported the conversation to the base legal officer, 
who told “X” to join with the accused in the 
scheme. “X” thereafter signified his willing- 
ness to take part in the proposed theft. The 
legal officer then had the custodian of narcotics 
at the dispensary, an ensign in the Hospital 
Corps, make up 10 packages, each containing a 
small amount of morphine together with other 
nonnarcotic drugs and had them placed in a 
locker in the dispensary. The key to the locker 
was given to one “Y”’, a civilian Filipino em- 
ployed at the dispensary. “Y” was told to 
accept money from the accused and surrender 
the keys to them. 

Acting on instructions from the base legal 
officer “X” then told the accused that some mor- 
phine was stored at the dispensary, that “Y” 
had the key and that he would surrender the 
key if paid enough money. The accused then 
negotiated with “Y” and paid him some money, 
among which was a bill borrowed from “X” 
which had been previously “marked” by the 
base legal officer. At the appointed time the 
accused drove to the dispensary where ““X” met 


them as agreed. They entered the dispensary 
and “X” opened the locker, took out the pack- 
ages and placed them on a sheet. The accused 
then bundled the packages in the sheet and car- 
ried them out to the waiting vehicle. The ac- 
cused and “X” were then arrested by marine 
officers who had been posted in advance to pre- 
vent them from making off with the loot. In 
setting aside the sentence (in part) the Judge 
Advocate General said: 

“While it is plain that the accused contem- 
plated the theft of some morphine, there is no 
doubt that ‘X’ led them to bribe ‘Y’, pointed out 
a store of narcotics to be stolen, procured the 
key to open the locker, removed the narcotics 
from their resting place, and passed them to the 
accused. Each important overt step toward the 
commission of the offenses charged was initiated 
by ‘X’ rather than the accused. Nowhere in the 
record was there a scintilla of evidence that 
those in authority, acting through ‘X’, at any 
time sought to dissuade the accused from enter- 
ing upon the commission of the crimes. In fact, 
the accused were encouraged at every step by a 
man who acted as an agent for the Government. 

Without deciding the technical question of 
law as to whether or not the defense of entrap- 
ment was established, under the circumstances 
of this case the Navy Department is constrained 
to place its stamp of disapprobation upon the 
conduct and methods here pursued by those in 
authority in obtaining evidence forming the 
basis of the trial and whose duty it was to en- 
force the law and to use the utmost exertions to 
prevent any violation thereof.” 

It is worth noting that in every case with the 
exception of the two CMO’s in 1944, the Navy 
Department, while stopping short of a decision 
as to whether the naked legal defense of entrap- 
ment was available to the accused, has seized 
the opportunity to condemn the activities of the 
enforcement authorities when those activities 
were analagous to entrapment. 

The Navy Department has, in most cases, 
elected to use policy rather than the doctrine of 
entrapment to safeguard the rights of accused 
persons. This results in broader and better 
protection than that offered by most Federal 
and state courts. Human nature is frail enough 
at best, and requires no encouragement in 
wrongdoing. If those charged with the enforce- 


(Continued on page 22) 
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RECENT ERRORS IN COURTS-MARTIAL 


By CDR. C. TIMBLIN, USN 


The following is a list of common errors noted 
in the reviews of the records of trial by courts 
martial under UCMJ procedures by law spe- 
cialists and Boards of Review in the Office of 
the Judge Advocate General. Many of the 
errors listed are of a minor nature not affect- 
ing the legality of the trials, but others are 
of a substantial character, having been the 
subject of considerable discussion by Boards 
of Review in their decisions. Selected de- 
cisions of the Boards of Review, including 
those of the other armed services, are sched- 
vled for early publication and distribution. 
This list is published in advance of the de- 
cisons of the Boards of Review for the infor- 
mation of those concerned with courts 
martial. 





1. Make-up of record 


a. The arrangement of the original record and 
allied papers not in proper sequence and bound 
with protective covers. (App. 9e, MCM, 1951.) 
This necessitates reassembly and binding in the 
office of Judge Advocate General and occasions 
considerable delay. 

b. Chronology Sheet and Court-Martial Data 
Sheet missing or incomplete. 

c. The required number of court-martial or- 
ders not included. (0114a (3), NS, MCM, 
1951.) 

d. Verbatim transcript of all proceedings in 
open court not part of the record of trial by spe- 
cial court martial in which sentence adjudged 
included a bad conduct discharge. (83a and 
App. 8, MCM, 1951.) This necessitates a re- 
turn of the record. 

e. Trial counsel failed to certify copies and 
descriptions of exhibits. (54d, MCM, 1951.) 

2. Charge sheet 


a. Specification : 


(1) Rank or rate of accused not alleged. 
(App. 6a4, MCM, 1951.) 

(2) Unit or organization of accused not 
alleged. (App. 6a4, MCM, 1951.) 


NOVEMBER 1951 
969191—51——2 


(3) Active duty not alleged in case of 
members of Reserve components. (App. 
6a4, MCM, 1951.) 


b. Affidavit of accuser not taken before an 
officer authorized to administer oaths. (Art. 
136, UCMJ, and 0117, NS, MCM, 1951.) 

c. Official character of officer taking oath of 
accuser not shown. This is necessary in many 
cases to determine whether officer had authority 
to administer the oath. 

d. Reference for trial (1st endorsement) not 
executed, or directed to a court other than the 
court before which accused was tried. (33j 
(1), MCM, 1951.) 

e. Additional charge and specification pre- 
ferred by merely adding to the initial charge 
sheet after the initial charge sheet had been ex- 
ecuted. Charges and specifications must be 
signed under oath by anaccuser. (Art. 30 (a), 
UCMJ.) 


3. Trial procedure 


a. Time and date of each opening and closing 
of court not shown. (App. 9a, MCM, 1951, 
p. 526.) 

b. Trial counsel failed to state after each 
opening of court “All parties to the trial who 
were present when the court closed are now 
present (except ).” (App. 8a, MCM, 
1951, pp. 519, 521.) 

c. Not shown whether accused had made a 
written request that the membership include en- 
listed members. (App. 8a, MCM, 1951, p. 506.) 

d. Not shown that accused was extended the 
opportunity to challenge for cause or peremp- 
torily. (App. 8a, MCM, 1951, p. 507.) 

e. Not shown whether defense counsel had 
acted as an accuser, member of the prosecution, 
etc. (App. 8a, MCM, 1951, p. 502.) 

f. General nature of charges not explained by 
trial counsel. (App. 8a, MCM, 1951, p. 506.) 

g. Only charges and specifications read into 
the record upon arraignment and not the name 
and description of the accuser, his affidavit, and 
the reference for trial. (App. 8a, MCM, 1951, 
p. 507.) 

h. Law officer (president) failed to charge 
court on elements of offense and the presump- 
tions of innocence and the burden of proof prior 
to clearing for finding. This is necessary even 
in “guilty” cases. (73a and b, MCM, 1951.) 
The effect of such a failure is now under consid- 
eration by the U. S. Court of Military Appeals 
in both “guilty” and “not guilty” cases. 

(Continued on page 23) 
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CONDUCT OF TRIAL JUDGE—in Federal court, 
judge has authority to interrogate witnesses and 
to express his opinion upon weight of evidence and 
credibility of witnesses, but the jury should be made 
to understand that it is in no way bound by any 
observations of the court. 


© In United States v. Aaron et al., a United 


States court of appeals case decided on June 20, ° 


1951 (190 F. 2d 144), the convictions of the 
defendants for attempting to defeat and evade 
income and victory taxes due the United States 
for the years 1942 and 1943 were sustained on 
appeal. During the course of the trial, the trial 
judge frequently interrupted counsels’ examina- 
tion of witnesses and interrogated them. This 
also occurred when each of the appellants was 
testifying. At times the trial judge displayed 
skepticism as to the veracity of witnesses. 
Much of this conduct did not occur within the 
presence or knowledge of the jury. One in- 
stance which did occur within the presence of 
the jury, however, was a remark by the trial 
judge after questioning one of the appellant’s 
witnesses: “I do not believe this testimony at 
all.” Thereupon the appellant’s attorney 
stepped to the bench and moved for a mistrial, 
though not within the hearing of the jury. This 
motion was denied as were other motions, each 
made outside the hearing of the jury, whereby 
the issue of the conduct of the judge was raised. 
At the conclusion of the trial 17 days later, the 
judge advised the jury as follows: 

“In our system of jurisprudence, there is a 
complete line of demarkation between the duties 
of the judge, on the one hand, and those of the 
jury, on the other. It is my function to set forth 
the rules of law which govern the case. .. . 

On the other hand, you are the sole and ex- 
clusive judges of the facts and the exclusive 
judges of the credibility of the witnesses. 

I will refer later to the meaning of ‘credi- 
bility of witnesses’. If, during the course of 
the trial, I made any statements that may have 
indicated to you that I have an opinion as to the 
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ultimate facts in this case, you are to disregard 
them. They are not binding on you, because, 
as I have stated, you are the exclusive judges of 
the facts and the credibility of the witnesses. 

On one occasion I did make a comment with 
respect to the testimony of the witness Louis 
Rosen. You are to disregard that comment 
made by me because, as I have indicated to you, 
you members of the jury are the exclusive 
judges of the facts and are the sole judges of 
the credibility of the witnesses who have ap- 
peared before you and, in the last analysis, the 
responsibility is yours to decide those facts and 
to render your verdict accordingly. 

During the trial I have addressed questions 
to some of the witnesses and have made state- 
ments to counsel. Such questions as were asked 
by me were for the purpose of eliciting facts 
to aid you in your deliberations. If any of you 
have formed any impression that I accentuated 
certain facts elicited, you must put that com- 
pletely out of your minds. All facts were elicited 
for the purpose only of aiding you in your delib- 


_ erations and were not intended to be, nor are 


they, any expressions by me on the facts or the 
credibility of the witnesses.” 

One of the grounds for reversal alleged by 
the appellant was the alleged misconduct of the 
trial judge. In rejecting this ground for re- 
versal, the court of appeals, after admitting that 
in certain decided cases the convictions had been 
reversed when trial judges had overstepped the 
bounds of judicial propriety, emphasized 
“«  . . the right, indeed the duty in the exercise 
of wise and just discretion, of trial judges to 
act in the interrogation of witnesses, and other- 
wise to the end that trials will not be mere con- 
tests in forensic skill between opposing attor- 
neys, but that the truth shall emerge so far as 
possible and be given its full legal significance 
in the judgment,” citing Quercia v. United 
States, 289 U. S. 466; Glasser v. United States, 
315 U.S. 60, 62; Simon v. United States, 123 F. 
2d 80, 83; Kettenbach v. United States, 202 F. 
377, 385. 
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The opinion of the court of appeals continued : 
“Nor is an apparently needlessly great number 
of questions asked by the judge error per se. 
Each instance of the questioning on review of 
the conduct of the trial judge will present its 
own problems, and in their solution the over- 
riding consideration should be whether the 
judge saw to it that in the end the jury had 
before it all, and only, the admissible evidence 
produced, and that it was given to understand 
that it was free to find the facts as in its collec- 
tive judgment the evidence showed them to be.” 

Despite the time lapse between the occur- 
rences of which the complaint was made and the 
charge to the jury, the court was of the opinion 
that the jury was so clearly told that its own 
judgment of the force and effect of the evidence 
should be its sole basis for decision as to the 
facts, that no reversible error appeared by rea- 
son of the conduct of the trial judge. (OVB) 

ENTRAPMENT—evidence that informer for treas- 
ury enforcement agent encountered defendant, a 
known drug addict, and successfully solicited from 
him capsules of heroin, paid for with currency, the 
serial numbers of which had been previously noted, 
did not, under the circumstances, constitute entrap- 
ment that could be used as a defense to a narcotics 
charge. 
© In United States v. Perkins et al., a United 
States court of appeals case decided on June 11, 
1951 (190 F. 2d 49), appellants Riley and Per- 
kins were appealing from convictions involving 
trafficking in and possession of narcotics in vio- 
lation of sections 1554 (a) and 2553 (a), Title 
26, U. S. Code, and section 174, Title 21, U.S. 
Code, and urged entrapment as a defense. 

The salient facts concerning the defense of 
entrapment were as follows: One Charles E. 
Sullivan and defendant Riley became acquainted 
when inmates at the House of Correction in 
Chicago; both had been narcotics addicts. Sul- 
livan was released from confinement several 
weeks earlier than Riley, and came into contact 
with Treasury Enforcement Agent Perry, 
agreeing to become an informer. 

The day after Riley was released from the 
house of correction, Agent Perry gave Sullivan 
a $5 bill and five $1 bills to make a “buy,” the 
serial numbers on the bills having been fully 
noted. Sullivan had no other money on his per- 
son. Subsequently, Sullivan encountered Riley 
in a tavern in Chicago. Sullivan asked Riley if 
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he could “find any stuff” (referring to nar- 
cotics). When Riley asked, “You back on it?”, 
Sullivan answered that he was and that he 
wanted it for himself. When Riley informed 
Sullivan that if he had $15 he could get it for him 
at 75 cents a capsule, Sullivan told Riley that he 
had only $10. Riley then said that he would see 


what he could do for him, and Sullivan and Riley 


walked across the street and met defendant Per- 
kins leaving a hotel. Riley asked Sullivan to 
step aside and he then engaged in a conversa- 
tion with Perkins out of Sullivan’s hearing. 
When Perkins and Riley started toward Per- 
kins’ parked automobile, Sullivan started to 
walk toward the automobile, and he overheard 
Perkins say to Riley that he (Sullivan) could 
not go along in the automobile because “he will 
put the heat on me.” Sullivan then handed the 
$10 in currency to Riley, and Perkins, Riley, and 
a third party whose first name was Lucius, left 
in Perkins’ car. 

Riley testified that Perkins drove to an ad- 
dress on Drexel Boulevard and that about half 
an hour later he returned to the automobile 
where Riley and Lucius were waiting for him. 
They then returned to the hotel in front of 
which Sullivan had been standing waiting their 
return. When Sullivan saw Riley, the latter 
nodded his head and Sullivan went to the park- 
ing lot where Perkins, Riley, and Lucius left the 
automobile. Riley then handed eight capsules 
of heroin enclosed in a small envelope to Sulli- 
van. Agent Perry and several other Treasury 
agents who were nearby, arrested Riley and 
Perkins, and Sullivan turned over the package 
of heroin to Agent Perry. When arrested, Per- 
kins had a considerable amount of cash on his 
person including a $5 bill and five $1 bills which 
had serial numbers that coincided with the bills 
Agent Perry had first given to Sullivan, and 
which Sullivan had turned over to Riley in mak- 
ing the purchase. 

In urging the defense of entrapment, the de- 
fendants said that the Government did not have 
any reason to suspect that either defendant was 
engaged in selling narcotics and that it was the 
Government informer who put the idea of com- 
mitting the crime into Riley’s mind. They in- 
sisted that Sullivan induced Riley to make a sale 
of heroin, an act which he would not otherwise 
have done. 


(Continued on page 23) 





CONTEMPTS OF COURT 


By LT. A. J. AMICO, USNR 


The power to punish those who impede or 
obstruct the orderly administration of justice 
is an essential part of judicial authority. 

Insults, recalcitrance, fighting, drunken- 
ness, or badgering the Court, are a few of the 
acts that constitute contempt in both military 
and civil law. 





HE TERM “CONTEMPT” has been employed 
in many varied senses, and has been applied 

to conduct involving disrespect toward, or dis- 
regard for, executive and legislative as well as 
judicial authority. Punishment for contempt 
with respect to executive authority has been in- 
frequent in the United States, although in Eng- 
land, history is replete with incidents where 
punishment for scandalizing the sovereign or 
his ministers has been liberally awarded. The 
practice of punishing offenders for contempt of 
the legislative branches of Government in the 
United States, has, in the past, been limited in 
scope. It is only recently with the tremendous 
increase in the number of investigations and 
hearings conducted by Congress and State legis- 
latures that law making bodies have rather fre- 
quently invoked their punitive powers against 
contumacious witnesses. By way of contrast, 
however, the judiciary has zealously preserved 
and utilized its power to punish for contempt. 
The power to inflict punishment on persons 
guilty of contempt is an essential and inherent 
attribute of judicial authority, for in the ab- 
sence of such power, the performance of judicial 
functions would become practically impossible.' 


Definition of “‘Contempt of Court” 


As applied to the judiciary, a “contempt of 
court” is the commission by a person of any act 
in wilful contravention of its authority and dig- 
nity, or tending to impede or frustrate the ad- 
ministration of justice, or by one who, being 
under the court’s authority as a party to a pro- 
ceeding therein, wilfully disobeys its lawful 





1 United States v. Shipp, 203 U. $. 563. 
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orders or fails to comply with an undertaking 
he has been given.” 

Contempts of court fall into two classes, 
namely, direct and indirect, the latter of which 
is also referred to as constructive. 

Direct contempt 

A direct contempt is an act committed in the 
presence of the court which tends to interrupt 
its proceedings and subvert justice. Examples 
of this are insolence to the judge by insulting 
words or conduct, refusal of a witness to testify 
or to answer questions pertinent to the issue, 
which would not incriminate him, comments in 
open court on the decision of the judge, or inter- 
ruption of his judgment,’ fighting in court or in 
close proximity to the court,‘ incorporating im- 
pertinent, scandalous, insulting, or contemptu- 
ous language, reflecting on the integrity of the 
court, in pleadings, motions or notices of mo- 
tion,” appearing in a courtroom in a drunken 
condition thereby causing a disturbance,*® and 
abusing or assaulting a judge during a period 
of recess where the court is still sitting.’ 

The underlying functions of the exercise by 
courts of the power to punish for direct con- 
tempts is excellently summarized in the opinion 
of Justice Harlon in the case of Ex Parte Terry, 
128 U.S. 289. At page 306 he stated: 

“But there is another rule of almost immemo- 
rial antiquity and universally acknowledged, 
which is equally vital to personal liberty, and to 
the preservation of organized society, because 
upon its recognition and enforcement depend 
the existence and authority of the tribunals 
established to protect the rights of the citizen, 
whether of life, liberty, or property, and 
whether assailed by the illegal acts of the Gov- 
ernment or by the lawlessness or violence of 
individuals. 

It has relation to the class of contempts 
which, being committed in the face of a court, 





2 Black’s Law Dictionary, Third Edition. 

3 State v. District Court, Fergus County, 10 P. 2d 586. 
* State v. Woodfin, 27 N. C. 199. 

5 People v. Sherwin, 334 Ill. 609. 

® Neeley v. State, 98 Miss. 816. 

7 Turquette v. State, 174 Ark. 875. 
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d 
imply a purpose to destroy or impair its author- 
ity, to obstruct the transaction of its business, 
or to insult or intimidate those charged with the 
duty of administering the law.” 

Perhaps the most recent illustration of the 
exercise of the authority of a court to punish 
offenders for direct contempt may be drawn 
trom the case of the United States v. Sacher et 
ul., 182 F. 2d 416. Although the report cited 
entailed the appeal of Sacher and others from 
orders adjudging the defendants guilty of con- 
tempt and sentencing them to imprisonment, 
the acts for which the findings of guilty were 
adjudged arose in the trial by the United States 
of the 11 Communist Party leaders * who were 
convicted of conspiring to organize the Com- 
munist Party of the United States, and conspir- 
ing to teach and advocate the overthrow of the 
United States Government by force and violence. 

The case, tried in the United States District 
Court for the Southern District of New York, 
was commenced of 17 January 1949. The case 
achieved nation-wide attention, not only be- 
cause this was the first affirmative action to be 
taken against the Communist Party and its 
teachings in the United States, but because of 
the extremely bold tactics employed on the part 
of the defendants’ attorneys for the purpose of 
delaying and obstructing the proceedings. Fol- 
lowing the entry of the verdict against the 11 
defendants on 14 October 1949, the court filed a 
Contempt Certificate and Orders against the 6 
attorneys for the defendants, prepared pursuant 
to provisions of Federal Laws which codified the 
ancient right of the court to punish any person 
for misconduct in its presence or in such prox- 
imity thereto as to obstruct the administration 
of justice. 

The portion of the Contempt Certificate per- 
taining to the contumacious acts of the attorneys 
stated as follows: 

... these defendants in the proceedings, contemptu- 
ously and without justification: 

a. Disregarded numerous warnings of the Court con- 
cerning their wilful delaying tactics, except for ironical 
reference thereto; © 

b. Suggested that various findings by the Court were 
made for the purpose of newspaper headlines; 

c. Insinuated that there was connivance between the 
Court and the United States Attorney; 

d. Insisted on objecting one after another to rulings of 


the Court, despite a ruling on the first day of trial, re- 
peated several times thereafter, that all objections and 





8 United States v. Foster ef al., 9 Federal Rules Decisions 367. 
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exceptions would inure to the benefit of each of their 
clients unless disclaimed ; 

e. Persisted in making long, repetitious, and unsub- 
stantial arguments, objections and protests, working in 
shifts, accompanied by shouting, sneering and snickering; 

f. Urged one another on to badger the Court; 

g. Repeatedly made charges against the Court of bias, 
prejudice, corruption, and partiality; 

h. Made a succession of disrespectful, insolent, and sar- 
castic comments and remarks to the Court; ~ 

i. Disregarded repeatedly and flagrantly the orders of 
the Court not to argue without permission and to desist 
from further argument or comment; 

j. Disregarded rulings on the admissibility of evidence 
so as to endeavor to place before the jury by leading ques- 
tions the subject matter excluded; 

k. Persisted in asking questions on excluded subject 
matter, knowing that objection would be sustained, to 
endeavor to create a false picture of bias and partiality 
on the part of the Court; 

1. Accused the Court of racial prejudice without any 
foundation; and 

m. Generally conducted themselves in a most provoca- 
tive manner in an endeavor to call forth some intem- 
perate or undignified response from the Court which 
could then be relied on as a demonstration of the Court’s 
unfitness to preside over the trial. 

After considering the record, the Circuit 
Court of Appeals determined that the facts 
upon which the Contempt Certificate was drawn 
justified the judgments of guilty against the six 
attorneys and, with minor modifications, af- 
firmed sentences imposed by the Federal Dis- 
trict Court. 


Indirect contempt 


An indirect contempt differs from a direct 
contempt only with respect to the place of com- 
mission of the contumacious act. While, as has 
been indicated, the essential feature of a direct 
contempt is that it must have been committed 
m the presence of the court, a contempt to be 
indirect must be committed outside of the pres- 
ence of the court. Strictly defined, an indirect 
contempt is an act committed, not in the court’s 
presence, but at a distance from it, which tends 
to degrade the court or to obstruct or defeat 
the administration of justice. The term is 
chiefly applied to the failure or refusal of a per- 
son to obey a lawful order, injunction, or decree 
of the court laying upon him a duty of action or 
forebearance.® It has also been applied to cir- 
cumstances where witnesses have wrongfully 
absconded or concealed themselves to avoid 
services of subpoenas; *° or where insulting or 





® Black's Law Dictionary, Third Edition. 
10 Aarons v. State, 105 Miss. 402. 


threatening letters, or those attacking the integ- 
rity of the court, have been sent to a court or 
judge relating to a pending cause;™ or where 
articles tending to degrade or embarrass the 
court have been published in newspapers.’ 


Civil and criminal contempts defined 


In addition to being characterized as direct 
or indirect contempts depending on where the 
act is committed, contempts are classified ac- 
cording to the proceedings brought to punish 
contumacious offenders. In this respect, they 
are termed either civil or criminal contempts. 
It is the purpose of the punishment rather than 
the character of the act punished which deter- 
mines whether the proceeding to punish is for 
a civil or a criminal contempt.” 


Civil contempt 


Civil contempt proceedings are remedial and 
coercive in nature, and are brought to enforce 
mandates of the court relating to the rights and 
remedies of one party against another in private 
actions and to insure that orders and decrees 
affecting these rights are obeyed. A civil con- 
tempt is an offense against the party in whose 
favor a mandate is issued. An example of civil 
contempt is the failure of a husband to obey a 


court decree ordering him to pay alimony or 


attorney’s fees.’ It has been held to be a civil 
contempt to wilfully destroy, remove, conceal or 
dispose of the subject matter of litigation; * to 
violate an injunction preserving the business 
rights of a party.” 


Criminal contempt 


Criminal contempt proceedings are those 
prosecuted to preserve the power and vindicate 
the dignity of the courts and to punish for dis- 
obedience of their orders.’ They are directed 
against acts which constitute offenses or injuries 
to the dignity of the court. Common examples 
of criminal contempts are the violation of in- 
junctions which prohibit interference with vari- 
ous forms of work or operations,'* concealment 
of assets by bankrupts in bankruptcy proceed- 
ings,” feigning illness as an excuse for not 








11 Ex Parte Earman, 85 Fla. 295. 

12 McClatchy v. Superior Court, 51 P. 696. 

13 Lamb v. Cramer, 285 U. §. 217. 

4 Davis v. Davis, 130 P. 2d 355. 

15 Dakota Corp. v. Slope County, N. D., 75 F. 2d 584. 
16 State v. Bland, 189 Mo. 197. 

17 Wasserman v. U. S., 167 F. 722. 

18 Root v. MacDonald, 260 Mass. 344. 

19 Clay v. Waters, 178 F. 385. 
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attending court,”° refusal of witnesses to testify 
or answer non-incriminating questions perti- 
nent to the issue,“ and generally, committing 
any act which evinces a deliberate purpose to 
condemn the authority of the court.” 

An excellent illustration of the exercise by a 
court of the power to punish for both criminal 
and civil contempt may be drawn from the case 
of the United States v. United Mine Workers of 
America. There, the District Court for the 
District of Columbia found the United Mine 
Workers’ Union and John L. Lewis, individually, 
and as president of the Union, guilty of both 
criminal and civil contempt for violation of a 
temporary order restraining the defendants 
from encouraging the mine workers to interfere 
with the operation of the coal mines by strike 
or cessation of work, and imposed sizeable fines 
on both defendants. The purpose of the punish- 
ment for criminal contempt was to vindicate the 
authority of the court; the purpose of the pun- 
ishment for civil contempt was to coerce the 
defendant Union into a future compliance with 
the court’s order. The United States Supreme 
Court granted certiorari, and, after hearing the 
appeal,* affirmed the right of a court to find 
defendants guilty of both criminal and civil con- 
tempt for their violation of the restraining 
order. The court said: 

“The trial court properly found the defend- 
ants guilty of criminal contempt. Such con- 
tempt had continued for 15 days from the issu- 
ance of the restraining order until the finding 
of guilty. Its willfulness had not been qualified 
by any concurrent attempt on defendants’ part 
to challenge the order by motion to vacate or 
other appropriate procedures. Immediately fol- 
lowing the finding of guilty, defendant Lewis 
stated openly in court that defendants would 
adhere to their policy of defiance. This policy, 
as the evidence showed, was the germ center of 
an economic paralysis which was rapidly ex- 
tending itself from the bituminous coal mines 
into practically every other major industry of 
the United States. It was an attempt to repu- 
diate and override the instrument of lawful 
Government in the very situation in which gov- 
ernmental action was indispensable. 





20 Welsh v. Barber, 52 Conn. 147. 
21 Ex Parte Gudgings, 249 U. S. 378. 
22 In Re Rice, 181 F. 217. 

23 70 F. Supp. 42 (1946). 

% 330 U. S. 258 (1946). 
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The trial court also properly found the de- 
fendants guilty of civilcontempt. Judicial sanc- 
tions in civil contempt proceedings may, in a 
proper case, be employed for either or both of 
two purposes: To coerce the defendant into com- 
pliance with the court’s order, and to compensate 
the complainant for losses sustained. . . . 

Where compensation is intended, a fine is 
imposed, payable to the complainant. Such fine 
must of course be based upon evidence of com- 
piainant’s actual loss, and his right, as a civil 
litigant, to the compensatory fine is dependent 
upon the outcome of the basic controversy. 

But where the purpose is to make the de- 
fendant comply, the court’s discretion is other- 
wise exercised. It must then consider the 
character and magnitude of the harm threat- 
ened by continued contumacy, and the probable 
effectiveness of any suggested sanction in bring- 
ing about the result desired.” 


Punishment for contempts 

Contempts, in the absence of a stautory pro- 
vision establishing the mode of punishment, 
are punishable summarily by the court without 
the necessity of notice, indictment, affidavit, or 
other process. Common law proceedings to 


punish for contempt are not subject to the right 


of trial by jury, and are “due process” within | 


the meaning of the Fourteenth Amendment to 
the Constitution. In the case of Hilenbecker v. 
Plymouth County,* the court stated: 

“Tf it has ever been understood that proceed- 
ings according to the common law for contempt 
of court have been subject to the right of trial 
by jury, we have been unable to find any instance 
of it. 

It has always been one of the attributes— 
one of the powers necessarily incident to a court 
of justice—that it should have this power of 
vindicating its dignity, of enforcing its orders, 
of protecting itself from insult, without the 
necessity of calling upon a jury to assist it in 
the exercise of this power.” 

Although the power to punish summarily for 
direct contempt of court has been preserved 
almost universally, many instances of the 
curbing of the power of courts to punish indi- 
rect contempts without indictment or other 
process have been noted. The limitations placed 
on the summary punishment for indirect con- 


tempts were occasioned, in many instances, by 
the unrestricted use of this power by courts to 
punish newspaper criticisms of themselves or 
their decisions as contempts of their authority.” 
The Federal law now requires that many forms 
of contempt, not committed in the presence of 
the court or so near to it as to obstruct justice, 
or not committed in violations of a lawful writ, 
process, or order entered in any suit on behalf 
of the United States, be punished only according 
to strict provisions of the law which require that 
the contemner first be tried by jury. Many 
states have likewise effected similar statutory 
restrictions on the power of courts to punish 
indirect contempts summarily. 


Contempts in naval courts 


It is obvious that the authority to punish for 
contempts is as vital to the successful and effec- 
tive functioning of naval courts as it is to civil 
and criminal courts. Under the Articles for the 
Government of the Navy, this power was given, 
but was not as broad as that exercised by courts 
at common law. The forty-second Article was 
the only specific reference to contempts of court 
appearing in the AGN. Section (a) of this 
Article reads: 

Contempts of court—Whenever any person refuses to 
give his evidence or to give it in the manner provided by 
these articles, or prevaricates, or behaves with contempt 
to the court, it shall. be lawful for the court to imprison 
him for any time not exceeding 2 months: Provided, That 
the person charged shall, at his own request but not other- 
wise, be a competent witness before a court-martial or 
court of inquiry, and his failure to make such request shall 
not create any presumption against him. 

Sections (b) and (c) of this Article author- 
ized the issuance of process to compel the ap- 
pearance and testimony of civilian witnesses, 
and provided the method by which such wit- 
nesses could be punished for failure to appear or 
testify. 

Article 42 had many limitations. In the first 
place, the Article made no provision for the 
summary punishment of a civilian witness for 
either direct or indirect contempt. The process 
outlined therein for the punishment of such wit- 
ness required that a report be made to the 
United States district attorney who must then 
have initiated a criminal proceeding against the 
witness in the federal district court on the basis 
of information furnished by the naval court 





°134 'U. S. 31. 
> See Title 18, U.S. C. A., Sec. 401. 
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28 See Title 18, U. S. C. A., Sec. 3691. 





against which the contempt was offered.” The 
remedy was obviously a burdensome one involv- 
ing considerable delay. 

Secondly, the Article was not construed as 
extending the authority to punish for a contempt 
committed against a summary court-martial or 
deck court.*° The only remedy open to the court 
in these cases was to report the facts to the con- 
vening authority who might have recommended 
or ordered the offender, if a person in the serv- 
ice, brought to trial by court-martial.” 

Thirdly, the courts were not vested with the 
power to punish naval witnesses adjudged guilty 
of contempt, by fine. In many cases, the ability 
to impose a monetary penalty would obviously 
have proven a more effective weapon than 
imprisonment. The loss of pay feature of the 
punishment would undoubtedly have been con- 
sidered by some offenders as a more catastrophic 
event than “mere” imprisonment. 


Contempts under the Code and Manual 

The Uniform Code of Military Justice and the 
Manual for Courts-Martial, United States, 1951, 
both of which became effective on 31:-May 1951, 
considerably broadened the power of naval 
courts to punish summarily for direct con- 
tempts. The authority was extended not only to 
all forms of courts-martial, namely, general, 
special and summary,” but also to provost courts 
and military commissions.” 

Article 48 of the Code provides these bodies 
with the power to punish “any person who uses 
any menacing words, signs, or gestures” in their 
presence, or who disturbs their proceedings “‘by 
any riot or disorder.” The terms “any person” 
includes all persons whether or not subject to 
military law, except the law officer and the mem- 
bers of the court.” 

It is interesting to note at this point, some 
of the comments made at the House of Repre- 
sentatives Subcommittee Hearings with respect 
to the use and meaning of the term “any person” 
as appears in Article 48. The record, at page 
1060, reveals the following statements: 

“Mr. Chairman, I think that there are two 
things that should be clarified for the record 
here. One is that section (Article 48) contem- 





2 Sec. 294, Naval Courts and Boards. 
® Sec. 290, Naval Courts and Boards. 
81 Sec. 671, Naval Courts and Boards. 
82 Par. 118 (a), MCM. 

% Art. 48, UCMJ. 

* Par. 118 (a), MCM. 
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plates the right to punish for contempt civilians 
who may be testifying or appearing as counsel 
in a court-martial case. Secondly while the 
article does not say so, it anticipates that the 
military court may punish summarily. 

“Mr. RIverRS. Civilian? 

“Mr. SMART. That is correct. 

“Mr. RIVERS. Not subject to it? 

“Mr. SMART. When civilians come before a 
court-martial they are bound by the same rules 
of decorum as other people before it.” 

This excerpt unequivocally manifests the in- 
tention of the legislature to subject civilians to 
the operation of this particular article. 

With respect to the terms “any menacing 
words, signs, or gestures” and “by any riot or 
disorder,” neither the Code nor the Manual pro- 
vide a substantial definition. Undoubtedly the 
terms contemplate such acts as unruly behavior 
in court, disrespectful words or acts addressed 
to the court, drunkenness in the presence of the 
court, fighting or instigating fights in the pres- 
ence of the court, and the like. However, 
whether it will be interpreted to include the 
refusal of a witness who is a member of the 
naval service to answer nonincriminating ques- 
tions, pertinent to the issue before the court, 
must be left to future judicial determination. 

The punishment permitted by the Code for 
direct contempt includes not only confinement, 
but also, in the alternative or additionally, a fine. 
More specifically, it provides for confinement 
not to exceed 30 days or a fine of $100 or both.” 

Although the power of the court to punish for 
direct contemptuous behavior is strictly sum- 
mary, the one qualification placed upon the exer- 
cise of this power is the requirement that, in 
order to be effective, the punishment for con- 
tempt must be approved by the convening au- 
thority.* This novel feature is apparently de- 
signed to insure against the imposition of hasty 
and unjust punishment by a court, particularly 
by a summary court where such punishment 
would be the action of one man alone. 


Indirect contempts under the Code and Manual 
The Manual for Courts-Martial is, strangely 

enough, the first body of naval law to employ 

the term “indirect contempt.” * It is used in 


(Continued on page 21) 
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DETERMINING LEGAL SANITY 


By CDR LEO J. MEADS, USN 


The determination of the sanity of an ac- 
cused is based on two currently accepted but 
contradistinguished theories, the right and 
wrong theory, and a finding based on an 
cnalysis of the mental powers of the in- 
dividual concerned. 

There is a basis for objection to the use of 
a fixed formula in the determination of sanity, 


and distinctions exist between the medical - 


and legal analyses. 





HERE IS A WEALTH of material from 
which the navy doctor may familiarize him- 
self with what is expected of him when called 
as a witness in a court-martial trial. Seldom, 
however, does he realize during the course of his 
examinations and treatment that he may be- 
come a “key witness” and that the evidence 
elicited from him may remove a case from or 
place it within the realm of reasonable doubt. 
It becomes readily apparent, therefore, that all 
of us should recognize the importance of medical 
testimony and strive scrupulously to clarify the 
significance of the results of examinations in the 
interest of the proper administration of naval 
justice. 

The categories of court-martial cases which 
most frequently require medical testimony are 
those involving the issues of either drunkenness 
or sanity. The subject of drunkenness was dis- 
cussed in a previous issue of the JAG JOURNAL 
of August 1948, page 12, and the subject of what 
the prosecution must do when the defense of 
legal insanity is raised by the accused and what 
the court must determine before it can arrive at 
a finding was discussed in the JAG JOURNAL of 
July 1950, page 5. This article will be confined 
solely to the criminal aspects of insanity in order 
that we may better understand what the court 
is seeking to determine. 

According to present legal thought, legal tests 
of criminal insanity are not and cannot be the 
results of scientific analysis or objective judg- 
ment. The reason for this is that there is no 
objective standard by which an admittedly ab- 
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normal offender can be measured. The meas- 
urement must therefore be based on the instinc- 
tive sense of justice of ordinary men. (Hollo- 
way V. United States, 148 F. 2d 665.) The same 
court in attempting to reconcile the medical and 
legal views as to sanity stated: 

“And so it is that when psychiatrists attempt 
on the witness stand to reconcile the therapeutic 
standards of their own art with the moral judg- 
ment of the criminal law they become confused. 
Thus it is common to find groups of distin- 
guished scientists of the mind testifying on both 
sides and in all directions with positiveness and 
conviction. This is not because they are un- 
reliable or because those who testify on one side 
are more skillful or learned than those who tes- 
tify on the other. It is rather because to the 
psychiatrist, mental cases are a series of imper- 
ceptible gradations from the mild psychopath to 
the extreme psychotic, whereas criminal law 
allows for no gradations. It requires a final de- 
cisive moral judgment of the culpability of the 
accused. For the purpose of conviction there is 
no twilight zone between abnormality and in- 
sanity. An offender is wholly sane or wholly 
insane. 

A complete reconciliation between the medi- 
cal tests of insanity and the moral tests of 
criminal responsibility is impossible. The pur- 
poses are different ; the assumptions behind the 
two standards are different. For that reason 
the principal function of a psychiatrist who tes- 
tifies on the mental state of an abnormal offender 
is to inform the jury of the character of his 
mental disease. The psychiatrist’s moral judg- 
ment reached on the basis of his observations is 
relevant, but it cannot bind the jury except 
within broad limits. To command respect, 
criminal law must not offend against the com- 
mon belief that men who talk rationally are in 
most cases morally responsible for what they 
do.” 

In order to present a more comprehensive 
understanding of the doctrines underlying the 
current determinations of legal insanity, they 
will be presented in the following sequence, the 
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right and wrong theory followed by the irre- 
sistible impulse theory. 

Naval military law has long recognized that 
an insane person is not responsible for his crim- 
inal acts. In Court-Martial Order 4, 1924, page 
5, it was stated: “The rule for determining re- 
sponsibility for criminal acts, in law, is, broadly 
stated, the capacity of the accused to distinguish 
between right and wrong, or, more specifically, 
his capacity to understand, at the time of doing a 
forbidden act, that it is contrary to law.” 
Again, it was stated: “A test that may be ap- 
plied to establish whether the accused would 
have resisted the impulse to commit these alleged 
offenses is, would he have committed these 
alleged offenses had he, at the time, been in the 
presence of his commanding officer.” 

Whether the rule followed by civilian and 
naval courts is sound, encased as it is in the 
magic power of legal precedent, and the social 
hostility toward criminals, it is still the accepted 
yardstick of criminal responsibility in naval 
law. 

This right and wrong test, which constitutes 
the sole test of responsibility in England and in 
the majority of American States, and supple- 
mented by the irresistible impulse test, which is 
also used in naval law and in every other state 


which has passed upon the question, except New 
Hampshire, is the product of historical develop- 


ment. (Cf. Insanity as a Defense in Criminal 
Law. Weihofen, p. 17.) It dates back to the 
famous M’Naghten case decided in England in 
1843 upon hypothetical questions submitted by 
the House of Lords. Mr. Justice Maule in the 
course of a separate opinion prophetically ob- 
jected that the “answers may embarass the 
future administration of justice,” but concluded 
with the right and wrong test. There is of 
course the current criticism of the initial de- 
velopment of this theory which courts apply in 
determining whether an accused is sane, that 
it conflicts with or should not be applied in the 
light of, modern psychological and psychiatric 
knowledge. These original tests, however, were 
enunciated before the science of psychiatry was 
born, and at the time when phrenology was at 
its height, and have been the subject of criticism 
ever since. (Journal of Criminal Law and Crim- 
inology, Vol. XLI, No. 5, p. 600.) The theory 
of this recent attack was that a verdict and 
judgment based upon the capacity for responsi- 
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bility at the time of the crime, would allow a 
greater measure of justice for mentally ill per- 
sons accused of crime but who cannot be 
squeezed under the line of the protective for- 
mula. However, this is a far cry from the state- 
ment of the present rule of law that for the 
purpose of conviction there is no twilight zone 
between abnormality and insanity and that an 
offender is wholly sane or wholly insane. 

The Manual for Courts-Martial, 1951, has 
adopted the right and wrong test supplemented 
by the irresistible impulse test and provides in 
section 121 for reference to a board of medical 
officers where there is reason to believe that the 
accused is insane. At least one member of the 
board should be a psychiatrist. This section 
continues: “The board should be fully informed 
of the reasons for doubting the sanity of the 
accused and, in addition to other requirements, 
should be required to make separate and distinct 
findings as to each of the three following ques- 
tions: 

a. Was the accused at the time of the alleged 
offense so far free from mental defect, disease, 
or derangement as to be able concerning the 
particular acts charged to distinguish right from 
wrong? 

b. Was the accused at the time of the alleged 
offense so far free from mental defect, disease, 
or derangement as to be able concerning the 
particular acts charged to adhere to the right? 

c. Does the accused possess sufficient mental 
capacity to understand the nature of the pro- 
ceedings against him and intelligently to con- 
duct or cooperate in his defense?” 

Thus, the primary test of mental responsibil- 
ity is the ability of the accused to distinguish, as 
to the particular act, right from wrong. The 
subject of the inquiry is—Did he know this 
particular act was wrong? The true test isa 
concrete one, not an abstract concept. Imme- 
diately the question arises as to the process to 
be followed by the examiner in making his de- 
termination. The behavior of the accused sub- 
sequent to the commission of the offense will 
largely assist in this evaluation. For example, 
flight, or the hiding of stolen articles, the burn- 
ing of telltale evidence, statements of repent- 
ance or even statements by way of admission 
that the accused knew that the particular act 
charged was wrong, may all be considered as 
evidence in making the determination that he 
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knew that the act was wrong. The fact that he 
may exhibit an attitude of not caring is imma- 
terial. It is from the development of these inci- 
dents that the board is to determine that the 
accused knows it is wrong to desert or commit 
an assault or to violate a station order. The 
fact that the accused himself does not think the 
act was wrong is also immaterial. Knowledge 
that the particular act was wrong is not a matter 
of private ethics, it must be defined as an act 
which the community, the military, or society 
generally considers wrong. 

The second determination to be made, is the 
ability of the individual to adhere to the right 
and involves the doctrine of irresistible impulse. 
This doctrine is of American origin, and the 
court in the M’Naghten case (supra), was not 
asked to pass upon that question since M’Nagh- 
ten was a victim of a form of insanity charac- 
terized by delusions and the questions and 
answers were confined to the law applicable to 
persons suffering from such delusional insanity. 

Perhaps the origin of the doctrine is best 
stated by Minturn, J., in State v. Noel (1926), 
N. J. L. 659, 1383 Atl. 274, who said that since 
the days of Aristotle, “the crucial test of moral 
responsibility has been centered upon the as- 
sumption that the being under observation was 
in control of his will power.” Continuing, the 
court stated: 

“The same essential doctrine presents the 
basis of responsibility under the Judaic Code, 
as well as under the fundamental Christian 
philosophy outlined by Thomas Aquinas, and 
that great galaxy of scholastics of the Middle 
Ages, beginning with Albertus Magnus and ter- 
minating with Dunscotus, as a result of whose 
learned dissertations the fundamental rule of 
Christian philosophy has been evolved, that re- 
sponsibility for moral error or crime must be 
based upon the possession of the three moral 
faculties, will, memory and understanding.” 

The irresistible impulse rule should be applied 
to a given case for cogent reasons only, since it 
readily lends itself to abuse. It is upon this 
theory that many states have rejected the rule. 
Before testifying that the accused committed an 
act because of an irresistible impulse, the medi- 
cal officer should be satisfied that the act is part 
of a repeated psychoneurotic pattern and that 
the patient exhibited mounting anxiety or ten- 
sion which was relieved by the commission of 
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the offense, and that this compulsion, generated 
by the illness was so strong, that the act would 
have been committed even though the accused’s 
commanding officer had been present at the time 
of its commission. In Court-Martial Order 4, 
1924, page 7, it was stated: 

“In this case the accused’s desire to drink 
alcoholic liquor in order to overcome his mental 
depression cannot be regarded in law as irre- 
sistible merely because he did not resist, for the 
law does not excuse criminal acts committed 
under the impulse of an appetite which by long 
indulgence has acquired a mastery over the ac- 
cused. It is no mark of derangement to have 
irresistible desire to drink alcoholic liquor pro- 
vided the mind of the accused is not so destroyed 
by disease that he is unable to reason that the 
taking of liquor is contrary to law. A test that 
may be applied to establish whether the accused 
would have resisted the impulse to commit these 
alleged offenses, is, would he have committed 
these alleged offenses had he, at the time, been 
in the presence of his commanding officer.” 

Generally, if the medical officer is satisfied 
that the aécused would not have committed the 
act had his commanding officer been present, he 
will not testify that the act occurred as a result 
of an “irresistible impulse.” No impulse that 
can be resisted in the presence of a high risk of 
detection or apprehension is really very “irre- 
sistible.” 

In addition to the aforementioned doctrines, 
an analysis of the accuseds’. mental capacities 
would not be complete without a discussion of 
the sanity of the accused at the time of trial, the 
relative importance of medical testimony as it 
affects the degree of punishment awarded to the 
accused, and finally the appropriateness of a 
rehabilitation program. 

The importance of determining the status of 
the insanity of the accused at the time of trial, 
can be ascertained from the phraseology used in 
section 120 (c) of the Manual for Courts-Mar- 
tial, where it states: “No person should be 
brought to trial unless he possesses sufficient 
mental capacity to understand the nature of the 
proceedings against him and intelligently to 
conduct or cooperate in his defense.” Thus, it 
is self-evident that an additional and different 
legal standard is established to determine the 
mental condition of the accused at the time of 
trial. For example, if in a desertion case the 
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accused takes the witness stand in his own behalf 
and denies that it was his intention to abandon 
the naval service and so convinces the court, and 
as a result is found guilty in a lesser degree, that 
of unauthorized absence, it may be inferred that 
he was able to understand the nature of the pro- 
ceedings against him and was able to intelli- 
gently conduct or cooperate in his own defense. 


Here the action of the accused himself entirely’ 


precluded the injection of a defense based on 
insanity. The above example is demonstrative 
of the fact that the determination to be made 
concerning the mental aggressiveness of the ac- 
cused at the time of trial can usually be predi- 
cated on more basic layman-like techniques 
than those discussed in the aforementioned the- 
ories. This assumption of course, precludes any 
chronic mental derangements incurred in the 
interim between the time of commission of the 
alleged act and the time of actual trial. 

Another phase wherein the testimony of the 
medical officer can be of valuable assistance in 
the administration of naval justice, concerns 
the eliciting of evidence that may be of material 
value to the court not only in the determination 
of the guilt or innocence of the accused, but also 
in the imposition of an appropriate sentence. 
Notwithstanding the determination having been 
made that an accused is legally responsible for 
his conduct, the law recognizes that the true 
measure of an accused’s punishment may depend 
in part upon extenuating or mitigating circum- 
stances. This would include the mentality of 
the accused. The court may consider in fixing 
the punishment, any evidence with respect to 
the mental condition of the accused which falls 
short of creating a reasonable doubt as to his 
sanity. The fact that the accused is a person of 
low intelligence, or that by virtue of a mental 
or neurological condition his ability to adhere to 
the right is diminished, may be a mitigating 
factor. Similarly, in determining the severity 
of a sentence, the court may consider evidence, 
properly introduced, tending to show that an 
accused has little regard for the rights of others, 
such as evidence showing that he possesses 
homicidal tendencies. 

Additionally, the medical officer may be called 
upon by the convening authority concerning 
extenuating circumstances of any mental defect 
which may have contributed to the offense 
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charged. He may be called upon for his opinion 
concerning the ability of the accused to profit 
from punishment or confinement and the proba- 
bility of rehabilitation. On the other hand the 
facts may disclose, and it is his duty as a medicai 
officer to so report, that the outlook for the 
rehabilitation of the accused, because of psycho- 
pathic tendencies, is poor. 

The rules and theories which have been dis- 
cussed are admittedly not without their imper- 
fections. Adherents to the widely proclaimed 
right and wrong theory are prone to admit 
cases of grave injustice as the result of the 
application of this theory. Certainly, no fixed 
formula defining responsibility or irresponsibil- 
ity in human behavior can do justice to indi- 
viduals of unequal endowment in intellect, emo- 
tional stability, or probable intervention of 
various mental illnesses. These disabilities may 
not be exposed by merely knowing right from 
wrong. The possible injustice in the application 
of this rule was emphatically shown in the Hol- 
loway case supra, where the record showed that 
for years prior to the crime the defendant was 
suffering from mental disease and was an ab- 
normal psychopathic personality. In 1940 he 
was held in Gallinger Hospital for mental obser- 
vation. Later he was confined in the United 
States Medical Center for Federal Prisoners as 
a mental case. In the fall of 1943 he was again 
committed to Gallinger Hospital as a mental 
patient. He was released, not as recovered, but 
in the custody of his mother, with directions for 
the treatment of the mental disorder from which 
he was suffering. Some months after his re- 
lease he raped two women on the same day. 
Upon conviction by a jury he appealed on the 
ground that the record disclosed doubt as to his 
sanity. The appellate court, in affirming the 
conviction, applied the right and wrong test 
and stated that the verdict of the lower court 
would not be set aside unless it shocked the 
conscience. 

Until the courts adopt the rule that the degree 
of guilt that attaches to a deed cannot be sepa- 
rated from the state of mind of the accused at 
the time of the commission of the offense and 
until the principle of guilt for a criminal act, 
according to mental capacity for responsibility, 
finds legal support, we need only concern our- 
selves with the right and wrong test supple- 
mented by the doctrine of irresistible impulse. 
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The Department of Justice, in a report dated 
20 September, 1950, published figures on pris- 
oners executed by civil authorities during the 
period 1930 to 1948. In 1948, 118 prisoners 
suffered the death penalty in the United States 
at the hands of civil authorities. Of these pris- 
oners, 94 were executed for murder, 22 for rape, 
and 2 for armed robbery. 

The table printed below shows that, except 
for the year 1945 when 117 prisoners were exe- 
cuted, the 118 executions in 1948 represents the 
smallest number in any year since the present 
series of statistics on executions was inaugu- 
rated in 1930. 

The table seems to indicate a general down- 
ward trend in the use of the death penalty, but 
an upward trend in its use for the offense of 
rape. Executions per year, 1930 to 1939, aver- 
aged 166, with an average of 12 for rape; from 






CIVIL EXECUTIONS 1930—48 


EXECUTIONS IN THE UNITED STATES 


1940 to 1948 they averaged 130, of which an 
average of 21 were for rape. 

There are 6 States that do not authorize the 
dealth penalty—Maine, Michigan, Minnesota, 
North Dakota, Rhode Island, and Wisconsin. In 
1948, 19 States, in addition to the above 6, re- 
ported no executions. More than half of the 
executions reported in the remaining 23 States 
and the District of Columbia took place in 7 
States—California, Florida, Georgia, Missis- 
sippi, North Carolina, Ohio, and Texas. 

The report shows that the Army, including 
the Air Force, carried out 146 executions, all 
during the period 1942 to 1948. Of this total, 
93 were for murder (including 18 that also in- 
volved rape), 52 were for rape, and 1 was for 
desertion. The Navy carried out no executions 
during the same period. 





Year | 1930 | 1931 


1932 | 1933 | 1934 | 1935 | 1936 | 1937 | 1938 


1939 | 1940 | 1941 | 1942 | 1943 | 1944 | 1945 | 1946 | 1947 | 1948 





















































Murder--__. 147 137 128 151 154 184 180 133 144 105 102 116 118 96 90 107 2 
Rape....... 6 15 10 6 14 13 10 13 12 15 20 24 17 24 26 21 3 22 
Other 1__..- 2 1 2 _ eee 2 4 1 3 4 1 ¥ ictementawtene 1 3 1 2 
| 
Total. | 155 





158 | 140 | 159 168 199 194 147 








159 124 123 147 135 120 117 131 152 118 














1 Includes: Armed robbery, kidnaping, burglary, espionage, and assault with dangerous weapon. 





CONTEMPTS - = - 


(Continued from page 16) 


the same sense as the term is used in civil and 
criminal law, namely, as applied to those con- 
tempts not committed in the presence of the 
court, but it is limited to neglect or refusal by 
civilian witnesses to appear, or to qualify or 
testify as witnesses in a case.* 

The procedure for punishing indirect con- 
tempts is very similar to that formerly employed 
to punish civilian witnesses for both direct and 
indirect contempts under the Articles for the 
Government of the Navy. The body against 
which the contempt was committed must certify 
the facts to the United States district attorney 
who, in turn, must file an information against, 
and prosecute, the contemner.” 





38 Art. 47, UCMJ. 
3 Art. 47 (c), UCMJ. 
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With the recent changes introduced by the 
Code and Manual, the authority of naval courts 
to punish contempts has been broadened to such 
an extent that the authority presently vested in 
them closely approximates that exercised by civil 
and criminal courts. That is as it should be, for 
a court without sufficient power to compel obedi- 
ence to its orders, to maintain decorum and 
preserve its dignity, and to command due re- 
spect, cannot possibly be an effective organ for 
the administration of justice. 

This augmentation of the contempt powers of 
naval courts under the Code and Manual repre- 
sents a great step forward in the development 
of naval law. The results that unquestionably 
will be achieved by reason of these innovations 
should indeed prove gratifying. t 
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ENTRAPMENT - = - 


(Continued from page 8) 


ment of Navy Regulations cannot assist an- 
other, and prevent him from committing crime, 
they should at least abstain from any active 
efforts toward leading him into temptation.” 

I believe it worth stating, however, that in 
the judgment of this writer, in neither naval 
law nor naval policy, may the doctrine of en- 
trapment be used as a defense to shield guilty 
persons. It is not recognized for that purpose. 
If a person be suspected of a course of criminal 
conduct of his own design, and he commits all 
the essential acts constituting the crime, en- 
forcement officers may, and indeed are often 
compelled, to lay a trap to catch him. Suppose, 
for example, an unidentified thief on board ship 
has by numerous and continued thefts, seriously 
impaired the morale of his shipmates, and that 
he cannot be detected and apprehended by ordi- 
nary means. In such a case, identifiable money 
may be used, and when stolen and later recovered 
and the guilty person thus found out, the defense 
of entrapment should be unavailable to the ac- 
cused. The acts of the entrapper in such a case 
should not be construed as “consent to the tak- 
ing,” but merely a consent given only to the per- 
formance of anything that may be necessary to 
an exposure of the crime and not to the commis- 
sion of the crime itself.‘ However, the entrap- 
per may not perform any of the acts essential to 
the crime, nor may he conceive the criminal de- 
sign and induce the accused to commit it. But 
the setting of a trap by an officer to catch one in 
the execution of a criminal plan of his own design 
is not and ought not to be regarded as against 
either naval policy or public policy. 

In conclusion, it is, of course, unnecessary to 
say there is nothing new in any of the ideas 
presented here. If, however, the law be more 
than a mere system of rules—if, as someone has 
so ably said, it consists also of the concrete 
functioning of government, whether military or 
civil, then the effort here may not be entirely 
in vain. It is our duty, I believe, to forecast, as 
accurately as we can, possible government ac- 
tion with respect to the facts of a given case. 





13 See Clarke and Marshall ‘‘Law of Crimes,"’ Sec. 155. 
™ See People v. Rodriquez, 214 Pac. 452; State v. Hughes, 181 S. E. 
737; People v. Hall, 23 Pac. (2d) 783. 
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Should the reader detect a lack of harmony in 
the decided cases, let him be reminded that 
written opinions of the courts are not an essen- 
tial part of the governmental process. They are 
collateral, and are induced by the desire of 
lawyers to have some information of future use 
to them professionally and also, perhaps, by a 
purpose to assure against arbitrary judicial 
action. Written opinions could be omitted with- 
out essential alteration of the judicial process. 
Cases have been cited here in order to present 
problems of government. The decisions are 
official solutions of those problems. The opin- 
ion is important only for the light it may throw 
on the problem and its solution—not for its 
generalizations as such. 

We study the history of past events for the 
purpose of acquiring knowledge that will be 
useful in forecasting future events. 





QUARTERS - - - 


(Continued from page 2) 


where no departmental or local regulations pro- 
hibit the practice and where security regula- 
tions are complied with. By implication, the 


right extends also to persons other than family 
members and the fact of federal civilian em- 
ployment is not pertinent, since there is no law 
or regulation that establishes special privileges 
in the matter for civilian employees. 

Specifically, the answers given to the two 
questions are: 

“1. A member of the naval service, who has 
been assigned public quarters for himself and 
his dependents, may, in the absence of depart- 
mental or local station orders to the contrary, 
permit a civilian employee of the Government, 
whether or not a member of his family, to reside 
in such public quarters as a nonpaying guest, 
but not as a paying guest. 

2. A member of the naval service, who has 
been assigned public quarters for himself and 
his dependents, may, in the absence of depart- 
mental or local station orders to the contrary, 
permit a civilian, not a member of his family 
and not an employee of the Government, to re- 
side in such quarters as a nonpaying guest, but 
not as a paying guest.” FA 
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NOTES - - - 








(Continued from page 11) 


The court, after admitting that the courts 
have found it difficult to state an all-embracing 
rule which will define the course of conduct or 
provocation by Government officers constitut- 
ing entrapment, and after recognizing the rule 
that general language used in decisions dealing 
with entrapment should be viewed in the light 
of the facts to which it was applied, quoted with 
favor language from Goldstein v. United States, 
256 F. 813, 815; Conway v. United States, 
1 F. 2d 274, 276; Prince v. United States, 56 F. 
2d 135, 1386; and United States v. Ginsburg, 96 
F. 2d 882, 885, certiorari denied 305 U.S. 620. 

In rejecting the theory of entrapment in this 
ease, the court leaned heavily on language by 
Judge Learned Hand in the case of United 
States v. Chiarella, 184 F. 2d 903, 908, in which 
Judge Hand was quoting from a previous opin- 
ion of his in the case of United States v. Becker, 
62 F. 2d 1007: 

“We said then, . . . that it was not a defense 
if the accused was already engaged (1) in ‘an 
existing course of similar criminal conduct;’ 
(2) had ‘already formed a design to commit the 
crime or similar crimes;’ or (3) was willing to 
do so ‘as evinced by ready complaisance.’ ” 

In applying the foregoing tests to the instant 
case the court said that although there was no 
testimony that Riley had previously engaged in 
the sale of narcotics, he was (at least prior to 
his jail sentence) an addict and had embarked 
on conduct morally undistinguishable. When 
Riley was approached by Sullivan he quickly got 
down to the financial aspects of the transaction 
and then promptly contacted Perkins. This was 
considered by the court to be “ready complai- 
sance.” The court therefore held that Sullivan 
merely afforded Riley an opportunity to commit 
a crime which he was ready and willing to com- 
mit, and that Riley was not entrapped. 

As to Perkins’ contention that Riley was en- 
trapped and hence the entire transaction was 
vitiated ab initio, and that the defense of entrap- 
ment was thus available to him (Perkins), the 
court considered this theory as being entirely 
without merit. The court added, “The mere 
statement of the proposition condemns it even 
had we determined that the defense of entrap- 
ment was available to Riley.” (OVB) 
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ERRORS - - - 


(Continued from page 9) 


i. Court failed to clear for findings by secret 
written ballot, the president merely announcing 
that the court found the accused “guilty by plea.” 
This follows the AGN procedure but is contrary 
to 74d, MCM, 1951. 

j. Court failed to make any findings in 
“guilty” case. 

k. President announced that finding and sen- 
tence were concurred in by “all the members.” 
This unnecessarily discloses the votes of the 
members and is contrary to 74g and 76c, MCM, 
1951. Only the required percentage should be 
announced. 

l. Law officer (president) in explaining to ac- 
cused the effect of a plea of guilty, including 
maximum permissible punishment, failed to ex- 
plain the effect of evidence of two or more pre- 
vious convictions. (App. 8a, MCM, 1951, pp. 
509, 510.) 

m. Erroneous sentence. 

(1) NC&B phraseology used rather than 
forms in App. 13, MCM. 1951. 

(2) Exceeded limitations in Table of Maxi- 
mum Punishments. (127c, MCM, 
1951.) 

n. Law officer called into closed court to assist 
the court in phrasing sentence. This is con- 
trary to Arts. 26 (b) and 39, UCMJ. 

o. Trial counsel failed to introduce evidence 
of previous convictions, but merely read into the 
records the previous convictions. (75b (2), 
MCM, 1951.) 


4. Action by convening authority 

a. Failed to approve findings and sentence, or 
any part thereof. (Chap. XVII, MCM, 1951.) 
This necessitates a return of the record of trial 
as a Board of Review may act only with respect 
to the findings and sentence as approved by the 
convening authority. (Art. 66 (c), UCMJ.) 

b. Approved and ordered into execution a sen- 
tence which included an unsuspended bad con- 
duct discharge. This is contrary to 88d, MCM, 
1951. Ifa convening authority wishes to order 
into execution a part of a sentence that includes 
a bad conduct discharge, he must suspend the 
bad conduct discharge. (See forms in App. 14, 
b28 and c39, MCM, 1951.) 

c. Failed to designate the place of confinement 
in ordering into execution a sentence involving | 
confinement. (89c (5), MCM, 1951.) 

d. Failed to order into execution sentences of 
summary and special courts-martial (not in- 
volving unsuspended bad conduct discharges) . 

e. Failed to forward record of trial by special 
court martial to the officer exercising general 
court-martial jurisdiction. (0107b, NS, MCM, 
1951, and 94a, MCM, 1951.) t 


23 


